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M. JIveis, Ykpaina

CrarTs PUCBSIYCHA 3’ SICYBaHHIO CYTHOCTI MOHSTTS «IIPABO», IO BIPOJOBK TPUBAJIOTO Yacy € OIHIEI0 3
LEHTPaATBFHUX MpoOsIeM I0pUANIHOI HAyKH Ta (inocodii mpasa, apke mpaBo — Mipa cBOOOIH, a HOTO pO3yMiHHS
BU3HAYAE MApaJUrMy, IPUHIUI i 3MICTOBHY MOJENb OPUAMYHOTO Mi3HAHHS, MPEAMET 1 METOM BiAMOBITHOT
MPaBOBOT KOHIICTIIIi FOPUCTIPYICHIIIT.

Knrouogi cnosa: npaso, mpaBopo3yMiHHS, crienudika mpasa, MpaBo K popMa CoLianbHOI perymauii, ¢pino-
co(hchke pO3yMiHHS TpaBa, PUPOJIA TpaBa, MPaBoBa CUCTEMa, TEOPisl MPUPOIHOTO MpaBa.

Tlocmanoska npobnemu. TIpaBopo3yMiHHS — 1Ie HAYKOBA KaTeropisi, 1110 BiJI0Opakae mporec
1 pe3yJbTar [iIeCnpsIMOBAaHOI pO3YMOBOI AiSUTLHOCTI JIFOMMHH, 1 MTI3HAHHS NpaBa, Oro Crpuii-
HSITTs (OI[IHKY) ¥ CTaBIICHHSI 10 HBOTO SIK JIO ILTICHOTO COIIaIbHOTO siBHIIA. [IpaBopo3yMiHHs
B IIMPOKOMY CEHCI MOXKE PO3IISIIATHCS SIK 1HTEeJIeKTyalbHa AiSUIbHICT, METa SKOT — Mi3HAHHS
MpaBa; OKpeMi eNIeMEeHTH Mi3HaBaJIbHO-IIPABOBOI MiSUTBHOCTI (CIIPUHHSTTSI TPABOBUX SIBHILI,
YSIBIICHHS [IPO IIPABOBI SBUIIA Ta MPABO B IIJIOMY, TOHSTTS MpaBa), a TAaKOXK CYKYIHICTh (200
CHCTEMa) THTEpIPETOBaHUX NPAaBOBUX 3HAHb, 3M00YTHX Yy Pe3yJbTaTi Mi3HABAILHO-IIPABOBOT
JISUILHOCTI.

Ananiz oocnioscenns danoi npobremu. B pi3Hi yack OKpeMi acleKTH AaHoi mpooie-
MH, a caMe: OHSTTS Ta 3HAYCHHs iepapxil JKepen npasa (HOPMAaTHBHO-IIPABOBUX aKTiB),
MPUHLUIIN CUCTEMHOTO MiAXOMY 1O AOCHTIHKEHHsI COLliadbHOI MPUPOAN MPaBa, TUTIONOTII0
HOPMAaTHBHO-IIPABOBHX aKTiB Ta ix kiacudikaliro Tomo, gocaimkysamu Anekcee C. C.,
Mypamun O. I, Hepcecsnn B. C., Ilonenina C. B., Cunbuenko H. B., Cupux B. M., Ti-
markoBa E. B., [lle6anoB A. @., bornaniscerka 1. 1O., I'yposa T. B., 3a6iraiino B. K., Ko-
3t00pa M. 1., Mapuenko M. M., Okcamuthuii B. B., Onimenko M. M., [Tapxomenko H. M.,
CkakyH O. @., Tapaxonunu T. I., Tuxomupos 0. B., llemmyuenko tO. C. Ta iH.

Mema 0anoi cmammi ionsTae y JOCIiHKEHHI COIiajbHOI IPUPOJIY IPaBa K yCBIIOMIICHHS
MPaBOBOI AICHOCTI Kpi3b NPU3MY IIPABOBHX TEOPIiH, JOKTPUH, KOHLETILIH, I3HAHHS CYyTHOCTI
1 poJti TIpaBa Mpu PeryJroBaHHI CYCHUIBHUX BIJIHOCHH, a TaKOX (PLI0CO(CHKHX 1 COIIONOriY-
HUX KaTeropii, o BifoOpakaroTh 3B’ 3KH TPaBa Ta IHIIUX COIAbHAX SBHIIL.

Buknao ocnosnozo mamepiarny. Ilporiec po3BUTKY HayKOBOTO Ii3HAHHS MIPaBa, MONIHOCH-
HS ¥ KOHKpEeTH3aIlis HOro MOHSTTS, TOOTO HAayKOBO-TIOHATIMHUH CHOCIO TITyMadeHHS 1 TPakTy-
BaHHS IPUPOJIM, PO3YMIHHS 1 3HAYCHHS 1paBa, HOro 00’ €KTHBHUX 1 CYTHICHUX BIIACTHBOCTEH,
(hopM 0TO 30BHILITHEOTO EMITIPHYHOTO TIPOSIBY, BUPAYKEHHS, CTIEIIM(DIKH ITpaBa sSK OCOOIUBOTO
THITYy W (OpPMHU COLIAIBHOI PeryssiLii MalOTh BaXKJIMBE TEOPETUKO-TIPUKIIAIHE 3Ha4eHHs. [1o-
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HATTS TIpaBa — HEIN3HAHA €HICTh MPABOBOi CYTHOCTI 1 SBUIIA. B TIOHATTI TIpaBa MiCTHUTHCS
TIEBHA TEOPis, TCOPETHUKO-TTPABOBA €THICTH 1 3MICT TIEBHOI KOHIICTIITIT FOPHCIIPYACHITI.

3a crmocoboM MoOyIOBH BHOKPEMITIOIOTE JIBA OCHOBHUX BHIM THIIONOTII — EMITIPUIHY i
TeopeTHIHy. EMImipraHa IpyHTY€EThCS Ha OCHOBI KUTBKICHOTO OTIPAITIOBAHHS Ta y3araJdbHEHHS
JOCTITHIX BiTOMOCTEH TIPO TPaBOBI CIIPUUHSATTS, YSABJICHHSI, TIOHATTS PI3HUX CyO’€KTIB Ipa-
BOPO3yMIHHS; (hikcallii CTIHKMX O03HAK MOAIOHOCTI Ta BiIMIHHOCTI MiX Pi3HUMH TTPABOBUMHU
o0pa3zaMu; cucTemMaTH3allii i BiAMOBIIHOI HAYKOBOI iHTEpIpeTallii pe3y/sTary THIIOJIOTIHHOTO
OTIMCY 1 3iCTABIICHHST; i TEOPETUYHY, TTi[T SIKOFO PO3YyMitOTh OYIIBHHIITBO 1I€aTEHOI MO, 110
BUCTYIIAE y3aralbHEHUM BHPAKEHHSIM CYKYIHOCTI O3HAK, BUSIBJICHHX Y Pe3yJbTari JOCIi/-
JKEHHSI TAKCOHOMIYHOTO OITUCY OKPEMHX KOHKPETHHX TIPABOBUX 00pa3ziB. Sk NPHKIIam MOKHA
HAaBECTH OCHOBHI TUIH (H11I0COMCHKO-TIPABOBUX HAMPSIMIB: TEOJOTTYHUM, HATYPATICTUUHUIH,
00’ €KTUBHO-17ICATICTUYHUM, CY0’ €KTMBHO-1/ICaTICTHYHNHN, MICTUYHHUA, CKOHOMIYHHH, COIiaTb-
Hul, GopmManbHO-norMarnaHui [1, c. 44]. TIpHHIMIIOM TEOPETUYHOT THIIONOTIi € CHCTEMHE
CIIPUUAHSITTSI IPABOPO3YyMIHHS, sIKE Mepei0adyae BUOKPEMIICHHS CHCTEMHHX 3aKOHOMIPHOCTEH 1
3B’SI3KIB MK OKPEMHUMH TUIamMH [2, ¢. 685].

BinmoBiiHo /10 1bOr0, BUALISIOTHCS HOPMATUBHUM, IPUPOIHO-TIPABOBUH, COLIIOIOTIUHHH,
sIKi HaOyJTM TTOBCIOTHOTO TOLIMPEHHS B Cy4acHOMY ITpaBo3HaBCTBI [3, ¢. 32]. backin 1O. f. y
MeKax IbOTO K THITYy BUOKPEMJIFOE€ MeTa(i3nYHUN, aHTPONOIOTIYHHHN, COIONOTTYHUI THITN
npaBopo3yMiHHs [4, c. 4].

[IpaBo — 11e i iepKaBHO-OpraHi3oBaHe, 1 CoIliaibHe, 1 ICUXIYHE, | HOpMAaTUBHE sBUILE. Bi-
TMOBITHO, MOKe OyTH NMPUHANMHI YOTHPH TIOHATTS MpaBa: JIep>KaBHO-OpraHizaliiiHe, CoIiono-
riYHe, ICUXO0JIOTIYHe, HopMaruBHe. JKoHe 3 HUX He MOXKE aTh BUYEPIIHOTO 3HAHHS MPO Mpa-
Bo. JlocnimHuK Mae IpUAMATH SIK IPEAMET Ty UM 1HIIY TPaHb 1 HOSCHIOBATH 1HII, BUXOISYH 3
JIOMiHAHTH 00paHoi rpaHi [5, c. 442].

PozymiHHs IipaBa — 11€ JaBHS 1 {y>kKe BaykIMBa podiieMa, sika Tak i He OTprMalia 10 ChOro/l-
HIIIHBOTO JHS Oe3nepevHoro pieHHs. Taka cuTyallis XapakTepHa He JIMIIe ISl BITIU3HSIHOT,
ane ¥ 11t 3axinHol ropuchpyaeHuii. Binomuit Opurancekuii topuct Yokep . mucas: «byno
3po0inieHo Oarato crpo0 CIIOBECHOTO BU3HAUCHHS (IpaBa), ajie, MOXKIIMBO, )KOJIHA 3 HUX HE €
3a7I0BUTHHOIO 1 HE OTpHUMaJia 3araJIbHOTO BH3HAHHS [6, ¢. 716].

V wiit ramys3i HakonuueHi Taki OaraTi TpaaMii, CTIIbKK BUAATHUX (iocodiB i OMMCKydnx
IOPUCTIB HAMAraJINCh TIOSCHUTHU CYyTHICTb MPaBa, 110 CKJIaIHO O4iKyBaTH BIAKPUTTIB, IPOPUBIB,
peBomoLid. MakcuMyM, Ha 110 MOXKHA PO3PAaXOBYBATH, — [IE TEOPETUYHO TIEPEKOHIIMBA 1 ITPaK-
THUYHO 3aCTOCOBYBaHA KOMOIHAITIS 3 BIIOMEX i1eH.

Ocpb 4oMy BCi UHCIICHHI BU3HAUCHHST BKJIAIAIOThCS B PAMKH JaBHO 1 J00pe BiJOMUX OCHOB-
HUX TUIIB PO3yMiHHS Mpasa. Ix yotupuy.

1. FOpumuuH#ii MO3UTHBI3M (HOPMATHBI3M), IO PO3YMIE MPABO SIK CYKYITHICTH HOPM, BCTa-
HOBJICHUX 200 CaHKLIOHOBAHHX JACPIKABOIO.

2. Cor1ioNoriqHui TO3UTUBI3M, KU BOAYae B IpaBi peasbHi COIliaibHi BiIHOCHHY, 1110 Ma-
IOTh FOPUINYHI HACTIIKU 1 BHHUKAIOTh B PI3HUX CYCHUIBHUX 00’ €IHAHHIX a00 CTBOPIOIOTHCS
PIMICHHSM CYIOBHX 1 aJIMiHICTPaTUBHHUX OPTaHiB.

3. Teopii npupoaHOIo IMpasa, 3rifHO 3 SKUMH, IPAaBO BUBOAUTHCS 3 PO3yMy ab0 IPUPOAN
CYCIILTGCTBA 1 JIFOIMHM, a JIFOIUHI TPUTIIACYIOTHCS BPOIDKEHI 1 HEBIJI €MHI TTpaBa, M0 iCHYIOTh
HE3aJISKHO BiJl IEPIKaBH 1 ITepeTytoTh il (OCTaHHE TIOJIOKEHHS 3/100yBa€E MIIMPOKOTO BU3HAHHS
rourHarouw 3 X VII-XVIII cT., Ko cK1amaroThesl KIIACHYHI YSBICHHS PO MPUPOIHE MPABO).
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4. dimocodcbke po3yMiHHS TTPaBa, 10 3BOIUTH HOTO J0 MIPUHITUITY CBOOOIN: TIPABO BH3HA-
Ja€ YMOBH, 32 SIKUX JIFOIIFHA, TIOB’s13aHa a00 HaIIeHa CYCIITHHIM CTaTyCoOM, MOYKE JIiSITH Bijlb-
HO, IHIIIMMH CJIOBaMH, BU3HAYaE cepy ado MexXi, Mipy CBOOOIH JIFOMUHH, OCKITEKHA OCTaHHS
PO3YMI€ThCS HE STK CAaMOYTIPABCTBO, a SIK PO3YMHA CYCITLTbHA ITOBEIIIHKA.

Yortupu Ha3BaHi MiIXOAHU CJIiJT BU3HATH OCHOBHUMH 1 KIIACHYHUMH, 00 KOXKEH 3 HUX TPYHTYETh-
Cs HA OJTHOMY TIPUHITUITI: HOPMi TTOBEIIHKH, BCTAHOBJICHOI BEPXOBHOIO BIIAI0I0, PEATHHUX BiHO-
CHHaX, 10 CIPUYUHSIOTH FOPUIMYHI HACIIIKN, HEBITUy)KYBaHUX MPaBax 0COOMCTOCTI 1 aOCTpaKT-
Hili popMyrti cBoOOH (JIFOAMHA BiTbHA B Tl Mipi, B sIKiif BOHA HE MOCATAE Ha CBOOOY 1HIIHX 0Ci0).

3 HUX mepii ABa (FOPUINYHHHN 1 COLIONOTIYHIN MTO3UTHBI3M) HAal0Th MPaBy IIJIKOM pe-
AITLHOTO 3MICTy (HOpMH ab0 BiZIHOCHHH), IPUAMAIOTH [IPABO TAKHM, SIKE BOHO € HACTIPAaBIIi, a
OCTaHHi MalOTh a0CTPaKTHUH, CyTO TEOPETUYHUI XapaKTep, BUXOAATH 13 TOTO, IKUM MOBHHHO
OyTH TIpaso.

Y MUHYJIOMY CTONITTI BUHHUK III€ OJIMH IiJX1Jl IO BU3HAYCHHS TIPUPOMH IIpaBa, SIKHii, Ha
BIJIMIHY BiJI TIOTICPE/IHIX, MOYKHA HA3BaTH MMOXIJHUM, TOMY III0 BiH 0a3y€ThCsl Ha MOEIHAHHI B
PI3HOMY CHIBBiIHOIICHHI TPHHIIMIIIB, IO TIOJSITAIOTh B OCHOBI MEPIIMX YOTUPHOX IiIXOJIB.
Moro Ha3MBaKOTh iHTErPATHBHIM PO3YMiHHSIM IpaBa. B iHTerpaTuBHOMY I1IX01i 00 €/IHYIOTh-
Csl HOPMH, BiJIHOIICHHSI 1 IPaBOCBIIOMICTb, TOOTO YSIBIICHHSI TIPO T€, SIKUMH TTOBUHHI OyTH Tpa-
BOBi HOPMH 1 IPaBOBI BiZTHOCHHHU.

Bci Hazani nigxoau 00’ €IHYE Te, IO BOHU SBIISIIOTH COO00 CIIPo0y BU3HAYUTH IOPHIUIHY
MPUPOIY TpaBa, TOOTO BUXOIATH 3 BCTAHOBIICHHSI B Pi3HUX (opMax mpaB i 000B’A3KiB. AJle €
1 1HIII TiAXOAM, COLaNbHi y MIMPIIOMY 3HaYCHHI CJIOBA, [0 BHSBISIOTH 3yMOBIICHICTh ITPaBa
HH3KOIO COLIAIBHUX 1 HAaBITh PUPOJHUX SIBUILL. BH3HAYEHHS 3aJIeKHOCTI IpaBa Bijl KIiMary,
IPYHTY, BEJIMYUHN TEPUTOPIi, HACEICHHSI, 3BUYaiB, peNirii Hapoxy, IeP>KaBHOTO YCTPOIO, UM
3aiMaiuch 1ie Apictorels, bogeH, MoHTeck’ €, siBIIsiE COOOO 3pa30K TaKOTO MiIXOmy. 3riTHO 3
HHM, [IPaBO JUKTYETHCS HE JIMILIE BOJICIO CyBEpeHa, ajie H LUIUM PSIOM MPUPOAHHX, 1CTOpHY-
HUX, COLiaJIbHIX, EKOHOMIUHHUX 1 TOJITHYHMX (DaKTOPiB.

Oco0mnHBe 3HaYEHHS Ma€ BU3HAUYCHHSI COLIAJIbHOT IPUPOAM IPaBa, TOOTO HOTro 3yMOBJIEHOCTI
iHTepecamMy Pi3HUX KJIaciB, IPyM 1 MpOMIAPKIB cycriibeTBa. [Ipy BUpIilIEHHI BOTO MUTAHHS
CTHKAIOTHCSI ZIBI TOYKHU 30pY: PABO CIYTYE IS 3araJIbHOTO OJiara, TOOTO BUpasKae 3arajlbHUN
iHTepec, 1 IpaBo € BiNOOpaKEeHHSM BOJI 1 IHTEpECiB Ipyn ado KIaciB, OB’ A3aHUX 3 BIAHOI0.
[lepia Touka 30py ineanbHa, Apyra peajibHa, aje MPaKTUYHO B KOXKHIHM MPaBOBil cUCTEMi € B
PI3HHUX CHIBBIIHOILIEHHSX €JIEMEHTH K 3arajbHOr0, TaK 1 KJIACOBOIO ad0 rPyIOBOTO iHTEpECY.

Jnst 3axifgHOl FOpUCIIPY/IEHIIiT OCTAHHIX JECATHIIITh XapaKTepHe 30MKeHHS Pi3HUX Ha-
MPSIMKIB IPaBOBOT JyMKH, B MIEPILLY Yepry, HO3UTHBICTCHKOTO 1 MPUPOIHO-TIpaBoBoro. Pomkep
HTaitnep y kan3i «Hopwma i npuponay», Bunaniii B Oxcdopai B 1992 p. 10BOIHUTS, 110 «IOPHIHY-
HUIA TIO3UTHUBI3M, B Mipy TOTO, SIK BiH CTa€ OLITBIII BATOHYSHUM 1 pearye Ha KpUTHKY, HeMUHYYe
pyXa€eTbCst 10 MO3MLIH, OIU3bKUX 10 TEOPii NPUPOJHOTO MPaBa, a Teopist MPUPOAHOIO Mpasa,
B CBOIO YepTy, PO3BHBAEThCS B HAMPSIMKY FOPHIMYHOTO MO3UTHBI3MY» [7, . 52]. bpasH bikc,
aBTOP OISy aHIVIO-aMEPUKAHCBKHUX TEOpil mpaBa XX CT., IOTOIKY€ETCS 3 OAHUM 13 BU3HAU-
HHX HPECTaBHUKIB IIKOIN MPUPOIHOTO Npasa PoHanbaoM [IBOpKIHUM, SIKUH CTBEPIXKYE, 1110,
IO CyTi, MK THUMH, XTO BBa)Ka€, IO B HAITUCTIB OyJIO «IIpaBO», i THMH, XTO BIIEBHEHHIA, 110
rioro He OyJ0, HEMae TPUHIIMIIOBUX PO30DKHOCTEH, SIKINO, 3BICHO, BOHM COJIApHI B 3aCya-
YKEHHI TITIEPIBCHKOTO PEXHUMY. 3PO3YMIIIO, IO XOIyTh CKa3arH i Ti, 1 iHmri. OOHIBI TOUKH 30py
ITO-CBOEMY PO3yMHI 1 ipumuperHi [7, ¢. 12]. «B xomi mux auckycii, — mincymosye bike b., —
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JOXOZMIII IO BUCHOBKY, 110 IIUTAHHS PO T€, Y4 HA3UBATH KOHKPETHY HOPMY Y CUCTEMY HOPM
«IIPaBOMY, UM HE HAa3MBAaTH, HE MA€ CYTTEBOIO 3Ha4YEHHS. Bperri-pentr, 1e juie Ha3ga, Xxoua
BOHA 1 BOJIOZi€ 3HAYHUM MOPATLHIM 1 IICHXOJIOTIYHAM BILTHBOMY [7, ¢. 109].

CyuacHa 3axifHa JiTeparypa BiyIa€ mepeBary IDIFOpali3My Tepel MMOITyKaMH €IHOTO
BU3HAUYCHHS UM €IMHOI METOR0Oril. «Po3BUHYTI IIpaBOBI CHCTEMU MOKHA PO3IVIAATH HPH-
HaMHI 3 IT’SITH TOIOBHUX TOYOK 30py: 1) dimocoderkoi, 2) icTopuuHoi, 3) KOMIapaTuBiCT-
CBKO1, 4) aHAJIITUYHOI, 5) cortionoriyaoi ado ¢yHKIioHansHOI, — rmume Yokep /1., — ... [Ipore
Oyi10 O TTOMMJIKOBAM MIAXOMUTH O JOCITIHKEHHS TpaBa BUKITIOIHO 3 OYy/Ib-sIKO1 OTHIET 3 TIHX
TOYOK 30py: MOBHE PO3YMiHHSI BUMarae Toro, o0 yci BOHU Oyl BUKOpUCTaH» [6, c. 670].
Taxa mo3uItist BUAAETHCS TOMIHYIOUOIO B 3aXiTHIM IOPUCIPYICHITII.

VY kypci ekt «3arajibHa Teopis mpasay, 1o BuimoB y 1993 p., badaes B. K. 3aknukas
«IIOBEPHYTHCH JIO CTapoi, 100pe po3po0sIeHOI B JOPEBOIIOLIMHIN, B TOMY YHCIII 1 pOCIHCHKIT
FOPUCTIPYJICHTIIT, 1/1ei moiny Ha nprpoaHe 1 MO3UTHBHE TIpaBo» [8, c. 113], a Tymanos B. A.
3a3HaukB, 10 «MOKHA TOBOPUTH HE JIMIIE PO MUPHE CHiBICHYBaHHS, ajie i Mpo MeBHy iHTe-
rpariro 1ux Harpsmisy [8, c. 22-23].

[Ipodecop Jlazapes B. B. po3piznsie «ipodeciiiHe BU3HAUCHHS IPaBay i KHAYKOBE PO3YMiH-
Hs TipaBay [9, c. 29], 110, He3BaKAIOUW Ha BiJIMIHHICTh 3MICTy, Haraaye dinocodcbke 1 mpu-
KiaHe po3yminHs nipasa B Lerens. [Ipodecop Passor ®. M., 3a3HaumBIIM Oarato3HavuHICTh
CJIOBA «IIPABO» 1 PI3HOILIAHOBICTH TI03HAYYBAHUX HHUM SIBHIIL, ITUIIIE: «...B HaImii BiTYn3HsIHIN
IOpUINYHIN Hay1li TP B)KUBAHHI1 MTOHSTTA [paBa He IPUIHHATO YTOUHIOBATH, PO SIKE MPaBO e
MoBa. 3BiJICH CIPO0a JIaTH BU3HAUCHHS ITOHATTS npasa B3araii» [ 10, c. 4].

AJe s TIiAHA TEHACHIIS HE JOMiHy€e. BilblIicTh cydyacHUX JOCHITHUKIB MPOJOBKY-
I0Th LIYKaTH €IMHE BU3HAYCHHs TpaBa. L{i Momyku iHKOJIM CTUKAIOTHCS 3 KOJIOCAIbHIUMU
TPYOHOIIAMH.

[No-nepie, eanHe BU3HAUYSHHS HOBUHHO OyJo O cTaTH AiiCHO yHIBEpCAIBHUM, TOOTO MPH-
JaTHUM ]IS BCIX YaciB 1 HApOAIB, IS BCIX MPABOBUX CUCTEM 1 Tpaauuiid. TUM yacom, B KOXKHY
ICTOpPUYHY €MOXY IepeBaKaroTh NEBHI 1 XapaKTepHi came is Hel TeHJIeHIIi po3yMiHHS IIpaBa.
JlesiKi KoM TiCHO MOB’Si3aHi 3 HalliOHAJIBHUMH TPAIHULISIMU FOPUCTIPYASHIT. Xo4ya Comiomno-
TYHUH HaNPsIM FOPUANYHOT HAyKH BUHHK IIPUOIM3HO 0HOYAcHO 1 B 3axifniii €Bpori, i B Pocii,
1 B AMepulli, BiH € 0cOONMBO ONMM3bKUM aHITIO-aMEPUKaHCBhKIN Tpaauuii i HaOyB B 1l paMkax
3HAYHOTO MOIIMPEHHS 1 BIUIUBY. [ICHX0IOrYHO B KpaiHaX «3arajJbHOrO IpaBa» 1 pOMaHo-Tep-
MAaHCBKOI CUCTEMH OJIHI ¥ Tl K aKTH NPUHAHATTS CYJOBHX 1 aIMiHICTpaTHBHUX PillleHb CIIPUIi-
MaroThCs TO-Pi3HOMY. B Tpaauiisix poMaHO-TepMaHChKOI CUCTEMH 11i aKTH PO3IISIAAIOTHCS SIK
3aCTOCYBAaHHS IPaBa, SIK 3aCTOCYBAHHS 3arajibHOi HOpMH, c(hOpMYJIbOBAaHOI B 3aKOHI, 10 KOH-
KPETHOTO BHUIAJIKy. B kpaiHax «3arajqbHOTO IpaBa» BBaKAETHCS, 110 KOKHOTO Pasy, BUPILIYIO-
Y1 CIIpaBy, CY[ULsl, IPH BCili HOTo MOB’SI3aHOCTI 3aKOHAMM 1 MPELEACHTaMH, CTBOPIOE, TBOPUTH
MPaBo AJIsl KOHKPETHOTO BUMAJKY, BiH IOKIMKAHUH 3pOOUTH MPABO KPALLIUM.

[TpyuxunbHUKH «TI0epTapHO-IOPHIMYHOI TEeopil JepkaBH 1 MpaBay BHIAIOTH (hopmyy
«mpaBo — 11¢ (hopmajbHa cBOOOAA IHAMBIA» 3a 3arajbHE MOHATTS NpaBa. AJle MPUKIALAI0un
ii 70 MiIiCHOCTI, BOHM 3MYIIIeHI BH3HATH, IO B JAOIHIYCTPIiaTbHUX CYCIUILCTBAX «IIPABO IIIe
HE € 3arajibHOIO 1 PIBHOIO ISl BCIX MIpOIO CBOOOIN», T€ caMe OOMEXEHHS IOIHPIOEThCS Ha
CYCIILTBCTBA CHCTEMOIIEHTPHUCTCHKOTO THITY, 0COONMBO B yMOBax ecrioTii [11, ¢. 75]. Yu He
BUIUTHBAE 3 IIHOTO, 0 (POPMYITi «IIPaBO — Iie CBOOOIa» CIIit Oyio O BiIMOBHTH y 3aMaxy Ha
YHiBepcallbHe BH3HAYEHHs TIpaBa’
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[To-npyre, HaBPsT Y¥ MOMKITMBO TTOETHATH TCOPSTUIHUH 1 TIPAKTUIHUH TTiIXOM IO TTpaBa.
Uitke BUAUICHHS MUX TBOX KaTeropiii okpeciieHe B Imvanyina Kanra, a B ®@pigpixa [erems
BTiJIEHE Y TBOX TIOHATTSX TIpaBa: ¢itocodchkoMy i mpukiamHomy. Ase B Imvanyina Kanra i
Opiapixa ['eremns s quxoToMis oTpuMaia Gopmyiry, a He cyTb. [lo cyTi, 1Ba mimgxomam, Teope-
TUYHUH 1 TPaKTUIHIH, BAHUKJIIH 111 B JJABHUHY Ta iCHYBaJIH TTapayiebHo. [Iprkima Huii mimaxin
CTBOPIOBAJH FOPHCTH, (hiocodcrkuii — imocodu. Mixk HUIMH ICHYIOTh TOUKH CIIBITAIIiHHS,
ajie KoKeH niepeOyBace y CBOIH TUIOMINHI.

[o-Tpete, mpoTHpivyst, aHATOTIYHE /10 BIIMIHHOCTI MK (PiI0CO(CHKAM 1 TIPUKIIATHAM PO-
3yMIHHSIM TIpaBa, iCHy€ 1 MDK HaJIKHUM 1 CYIIIUM B TIpaBi, TOOTO MK ITPaBOM, SIK€ BOHO €, 1
MIPaBOM, SIKHM BOHO ITOBUHHO OYyTH.

e nporupivusi, a00 TpaHb MXK peajbHIM IPABOM Ta 1/1eaioM Mpasa, MparHyTh CKacyBaTH
JIIIIE TIPEJICTABHUKHY TaK 3BAaHUX «UHCTHX TEOpiii paBay. Kenb3eH MosicHIOE Bee MpaBo, He3a-
JISXKHO BIJT HOTO 3MiCTY, C(DEPOIO HAIEKHOTO 1 BIZIMOBIISIETHCS BT MOPAJIBHOT OIIIHKU IPABOBHX
HOpM. [To-1HIIIOMY TIIXO/SITH JIO CIIPaBH HOBI MPUXWIBLHUKH YUCTOTH B PO3YMIiHHI IIpaBa, siKi
BUCYHYJIH <«JTI0epTapHO-IOPHANYHY TEOPito NpaBay. Jlatour oqHoO0Ke BU3HAYECHHS IpaBa (Tpa-
BO — II¢ (popMajibHa CBOOO/IA 1 PIBHICTB), BUBOISYM 32 MEKI [TPaBa TaK 3BaHI HEIIPABOBI 3aKOHHU,
BOHH OTOTOKHIOIOTH TIPaBO 31 CIPaBEIMBICTIO 1 HABITH CTBEPIKYIOTh, 1110 11032 IPABOM 1 KpiM
MpaBa HeMa€ 1 He MOXKe OyTH HisIKOT CIIPaBETMBOCTI.

Tum gacoM Maiike BCst iCTOpist peabHOTO, a He JII0epTapHO-FOPHIMIHOTO TIpaBa — Lie iCTOpis
HECIPaBEIUIMBOCTI, 1, sIK 3a3HauaB lepinr P., 3a KoXKHE BUIPABIICHHS Li€1 HECTIPABEIUINBOCTI JI0-
BOJIMJIOCH BECTH BOXKKY OOpPOTHOY.

Teopis mpupoaHOro npasa (H1eThest Ipo cyyacHe TIyMadeHHs IPUPOHOTO MpaBa, ke Oepe
mouarok y XVII-XVIII ¢t. i Mae MaJio CHUIBHOTO 31 3MICTOM, SIKMI BKJIQJIAIN B LIEH TEPMiH
Apicrotens i HaBiTe ['yro I'pomiit) Mae imeonoriyamil i MOMITHYHUHA XapakTep, Lie mporpama
MIePETBOPEHHS iICHYI0UO0i HEJJOCKOHAJIO MMPAaBOBOI CHCTEMH. TBepe3e CTaBICHHSI 10 JOKTPUHU
MPUPOITHOTO NpaBa Oyio chopMyIbOBaHE BiIOMUM POCIHCHKIM FOPUCTOM, 1I€0IOTOM €Bpa3iii-
cTBa AnekceeBUM M. M.: «IpUpoIHO-TIPABOBI YSBICHHS X04a HAYKOBO 1 TOMEPIIH, POTE MpaK-
THYHO 111 )KUBYTb 1 IPOAOBXKYIOTh MaTu BIuB» [12, ¢. 387].

Lle o3Hauae yue, M0 TEPMiH «IPUPOIHE TPABO 30epiracThCs JUILE SK TPAAHULIS, IO KOH-
LTS TOBHICTIO IeMIiCTU(IKYETBCS 1 CIPUIMAETBCS SIK YSBICHHS PO HaWKparie Uil ChOrof-
HILIHBOTO JTHS IPABO, PO CIIPaBEUTUBICTb B raiy3i npasa. CamMe TaK OLIHIOETHCS TEOPisl MPH-
ponHoro npasa OuIbLIICTIO Horo npuxuibHUKIB B XIX-XX ct. sk Ha 3axoxi (Ocsanp LLnenmep,
Jbx. nemb Bekkito Tomno), Tak i B Pocii. «Cy4acue npuponse npaBoy, miucaB Hosropoares I1. 1.,
TIOBMHHO OyTH TIOOY/IOBaHE «SIK BYSHHS PO 17IealT CYCITITLHOTO PO3BUTKY» [ 13, . 53-54].

Taka KOHLIENIIsI TPUPOIHOTO NpaBa MM030aBiIsie HOro CHIIM 3aKOHY, XapaKkTepy HalBHILOTO
IpaBa HE B MOPAJILHOMY, a B FOPHNYHOMY CEHCI. [HIMMU clTOBaMH, KOPUCTYIOYHCH YMOBHO 1
3a TPaJUIIIEI0 TEPMIHOM IIPHPOIHE MPABO», MU HE BH3HAEMO HOTO 3a3iXaHb Ha Te, 00 OyTH
TUFOYMM TYT i 3apa3. Y 1[bOMY CEHCl HOPMaTHBICTChKa KPUTHKA IPUPOTHOTO TPABa ILTKOM Tie-
PEKOHJIMBA: JIIOIMHA HE Ma€ MPaB 1103a CYCIIILCTBOM 1 ep’KaBO0, BOHA MOXKE 1X OTpUMATH B
Jiep kaBi JIMIIE 3aBISKA BU3HAHHIO KOHIICTIIIIHN TIpaB JIFOAMHU, ajie e 3a3iXaHHs 3aBKIN 3aJIH-
ITUTHCS HEHATIMHIM, 00 BOHO 3aJICKHTH BiJl BOJI 1 TapaHTIH JepyKaBy.

Excuec Teopii npupogHOro npasa IOJSra€ B TOMY, 1110 BOHO BU3HAEThCS OE3110CEPEIHBO
JUIOYNM 1 HAWBUIIIM HE B MOPAJIHLHOMY, 8 B FOPUINIHOMY CEHCI. SIKII0 HE TOITyCKaTH eKCIIeCiB,
HEMae TiICTaB I CYTICPEUOK 3 TIO3UTHBICTAMH.
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Ilynac O. 1.

VY meperniky OCHOBHHX THITIB pO3yMiHHS TipaBa (PimocoCchbkuil TimXia HEpiIKo He 3a3Ha-
qaeThes. [ToMiK THM, TIO CBOEMY BiH HE MEHII BaYKJIMBHIN, HIXK 1HIIII.

SIKIII0 Teopist MPUPOIHOTO MIpaBa — ifeal, To GiTocodChke pO3yMIiHHS IpaBa — Iie abCTpak-
1is1, MaremMaTn4Ha (opMyIa PaBOBOI HOPMH, SIKy MOYKHA OTHAKOBO 3aCTOCYBATH SIK JIO TIPH-
POIHOTO, TaK 1 10 IO3UTUBHOTO TipaBa. BoHa mossrae B ToMy, ITI0 TTPaBo — I1e cB000a, CBOOOIA
KOKHOI 0co0M, ajie pr 000B’SI3KOBII 1MOBa3i 0 CBOOOIM (a, 3HAYMTH, 1 3AKOHHHX 1HTEPECIB)
1HIMX oci6. A 1ie nependayae 0OMeXeHHsT CBOOO/IM Ha 3acaziax B3aeMHOCTI. Most cBoOozia 00-
MEXy€e CBOOOY BCIX IHIIMX 0Ci0, CBOOOIA BCIX 1HIIHMX 0Cib oOMexye Moro cBobomy. Ock mpa-
Bwiio Kanra. B HbOMy MicTUTBCSI BU3HAHHS 1 cBOOOH, 1 HEOOX1HOCTI 1T oOMexkeHHs. «IIpaBo
HeMHycIuMe 0e3 eIeMEHTIB CBOOOAM 1 pIBHOCTI, MPUHAKWMHI B iX HaCKpOMHiIIoMy BusiBi» [13,
c. 115], — nucas Hoeropoues I1. 1. 1 nonaBas: «B camomy HOHSITTI paBa MiCTUTLCSI OOMEKEH-
HSI CBOOOMH, 1 pO3MIip ITHOTO OOMEKEHHS MOYKE Jy>K€ 1CTOTHO 3MiHIOBaTuCh [ 13, c. 278].

dinocohcbkoMy PO3YMIHHIO ITpaBa MPHIUISEThCS HENOCTAaTHHO yBard B Halliil Teopil
JIepKaBH 1 mpara. ba Ouibliie, HOMY 1HOJI JAIOTh HEMPABWILHE TIYMAa4eHHs. 3 OTOTOXKHEH-
Hs TIpaBa 31 CBOOOJIO0 B TIOCTPAISTHCHKHIA Yac CTajli BUBOJAUTU HPIOPUTET IPaB 0COOUCTOCTI.
Le noBHicTIO cyrniepeduts ToMy, o 1. KaHT Ha3uBaB 3arajbHUM KpHUTEpieM npaBa. AJDKe B
HOro OCHOBI 3HAXOANTHCS KaTErOPUYHMI IMIIEpaTHB, YHIBEpCAIBHE MPABUIIO MOPAi, BilOME
MoiiceeBi, Kongymiesi i Xpucrosi. [ereniBceka opmysa «Oyab 0co00I0 1 moBakald iHIINX B
SIKOCTI 0Ci0» TIOBHICTIO CIIB3BYYHA 3 BH3HAYCHHSIM KaTETOPUUYHOIO iMIepaTuBy B IMMaHyina
Kanra. 1o 1ie, sIKII0 HE Bapiallis Ha TEMY «IOJIF00U OJIMIKHBOTO CBOTO, SIK caMmoro cedex»? [Ipo
SIKAH TIPIOpUTET MOKe MTi MoBa? 3rigHo 3 TBepILKeHHsM KaHTa, 3arajibHuil IPHHINI [IpaBa
noJsirae B MoOBasi, yBasi O NpaB Ta iHTepeciB iHIMX 0ci0. By/b-ske BUKOpUCTaHHS CBOOOAN
Ha IIKOAY CBOOOI 1HIIHMX OCI0 € MOpYILIEHHSIM, 3allepedeHHsIM TPaBa, 3JTOBKUBAHHS TIPABOM.
Came Tax 11e MOJIOKEHHS 3aBKAN TIyMavyuii BUIATHI IOPUCTH. «AJIe 3 TIOHSATTS OCOOMCTOCTI,
— micaB Hosropomiies I1. 1., — BummBaroth He Jyuie ii npeTeHsii, ajne i ii 000B’s3ku. 3Bincu
HApOKYEThCS 000B’SI30K B3aeMHOTO Bu3HaHH: [13, c. 111]. I Tomy mpaBo «Hemucinme 0e3
B3a€EMHOT0O BU3HAHHSI 0Ci0, 0e3 Havaa comiapHocti» [14, c. 115].

Excnec ¢inocodcproro po3yMiHHS MpaBa NoJsrae y miAHATTI HOro A0 paHry caMOCTiHHOT
CYTHOCTI, 1110 HE 3aJICKUTH BiJl TO3UTUBHOTO IIPaBa i CTOITh HaJl HUM. Takoro € «1i0epTapHo-1o-
PHIIMYHA TEOpisi IpaBa i IepyKaBmy, 10 B3sU1a Ha 030POEHHS TereliBChKY (hopMyity dinocodch-
KOTO PO3yMiHHSI IIpaBa 1 BiAKKMHYJa, 3a0yja CHMETpUYHE HoMy B cucTeMi [ erenst «mpukiagHe
PO3YMIHHS.

Otxe, YOTHPY OCHOBHI TUIIM PO3YMIiHHS IIpaBa MOAUISIOTHCS Ha ABI peabHi (1Ba BUIH I10-
3WTHBI3MY) 1 JIBi a0CTPaKTHI, i/IeaIbHi KOHCTPYKIIii (Teopist MPUPOIHOTO TpaBa i (imocodcbke
posyMiHHS 1paBa). Bonu pi3Hi, ane i B3aemoro’si3aHi. TyT MoxHa Oyi10 O TPIIIKH BUIIPABUTH
JIx. nenmb Bekkiio, sikuii BBaXKaB, 110 MPUPOJIHE 1 TIO3UTUBHE TIPABO PO3BUBAIOTHCS Mapajieiib-
HO 1 He3aJIe)KHO OfIHE BiJl omHOT0. Hactpaszi Mi>k HUMH HeMae KATalChKoi CTiHH. PeanbHicTh
HEpiKo TpaHCHOPMYE i BUKPHUBIIIOE i1ean. AJie 3 iHIIOTO OOKY, i71eat BIUTHBAE HA JIHCHICTb,
1HOIl YaCTKOBO BTLUIIOIOYHNCH B Hiil.

Bucnosxu. 1lincymMoByroun BUKITa[IeHe, MOKEMO KOHCTATyBaTH, 1110, HaJJAI0UH BEJIMKOTO 3Ha-
4yeHHs (iT0cOPCHKOMY PO3yMiHHIO TIpaBa, CJIiT MaTH Ha YBa3i, 110 PeaIbHOTO OyTTS BOHO HE Ma€,
1Ie He CaMOCTilHe SBHIIIE, 110 ICHY€ JAECh TTOPS]] 3 3aKOHAMH, YH CTOITh BHIIIE 32 3aKOHH, a HAYKO-
Ba a0CTPAKIIis, M0 TEPEKOHIIBO PO3KPHBAE CYTh MIPABOBOTO PETYIIIOBAHHS, ajle JIUIIE 3 OTHOTO
00Ky, a came B TOMY, III0 CTOCY€THCSI MOPAJIFHOTO TIPUHITHUITY, SIKHIA JIEKUTH B 1OTO OCHOBI.
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CTaThs MOCBAIIEHA BHIICHEHHIO CYIITHOCTH MOHATHS «IPABO», YTO HA MPOTSHKEHUH JUTNTENEHOTO BPEMEHN
SIBJISICTCS] OJTHOM M3 IIEHTPAJBHBIX MPOOIEM IOpPUANYECKOW HayKu W (Griiocoduu mpasa, BeIb MpaBo — Mepa
CBOOOMBI, @ €r0 MOHMMAaHHE OINPEANeT MapagurMy, IPHHIUI U COACPKAaTeIbHYI0 MOJEINH IOPHIHIECKOTO
TIO3HAHUS, TIPEAMET M METOJl COOTBETCTBYIOIIEH MPaBOBOM KOHLETINN IOPHCIPYACHINH.

Kniouesvie cnosa: npaso, npaBonoHuManue, crennduxa mnpasa, IpaBo kak (popMa COLUAIbHOH peryss-
i, procodckoe TOHNMAHKE NIPaBa, IPUPO/A IIpaBa, IPaBoBasi CHCTEMa, TEOPHsI €CTECTBEHHOTO TIPaBa.

SCIENTIFIC APPROACHES TO DEFINING SOCIAL NATURE OF LAW

Dunas O. I

Lviv National University named after Ivan Franko, Lviv, Ukraine

The article is devoted to the nature of the concept of "Law" that for a long time is one of the central
problems of jurisprudence and philosophy of law, as the law - a measure of freedomand its understanding of
the paradigm defines principles and substantive model of legal knowledge, object and method appropriate legal
concept of law. The author examines the social nature of law as the legal awareness of reality through the prism
of legal theories, doctrines, concepts, knowledge of the nature and role of law in regulating social relationsand
philosophical and sociological categories that reflect the relationships of law and other social phenomena.

The above four approaches to understanding the law: legal positivism (normatyvizm), sociological
positivism, natural law theory and philosophical understanding of the law in the article. author considers that
these approaches are basic and classic, but every one of them is based on the same principle: the standards of
conduct that are prescribed by the supreme power, real relationships that cause legal consequences inalienable
individual rights and abstract formula of freedoms (man is free to the extent that which it does not restrict the
freedom of others). From them the first two (legal and sociological positivism) grants the law completely real
content (rules or relations), take law so that it actually is, and the last have an abstract, purely theoretical in
nature, out of order, which must be right. Excess philosophical understanding of the law is to raise it's to the
rank of an independent entity, which is independent of positive law and stands over it.

Key words: law, specific law, law as a form of social regulation, a philosophical understanding of the law,
the nature of law, the legal system, the theory of natural law.
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